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Stcphan Marsh
Westchester Company, Inc
360 Mass Ave, Suite 200
Acton, M A 01720

RE: WETLANDS/CONCORD
DEP FILE# 137-1461
Lot 2A Keuka Road
Superseding Order of Conditions

Dear Mr. Marsh:
Following an in-depth review of the file referenced above, and in accordance with
Massachusetts General Laws, Chapter 131, Section 40, the Northeast Regional Office of the
Massachusetts Department of Environmental Protection, Wetlands Program (MassDEP), is
issuing the enclosed Superseding Order of Conditions (SOC) allowing the project based upon: 1)
information and plans submitted; 2) information gathered during the site inspection; and 3)
reasons MassDEP has deemed necessary to protect the statutory interests identified in the
Wetlands Protection Act (WPA).
The project proposal is for the construction of a single-family house, garage, driveway, Title 5
system and a stormwater management system on Lot 2A.
MassDEP's review of the file and site inspection confirms that the project site contains the
foiiowing resource areas subject to protection under the WPA: Bordering Vegetated Wetlands
(BVW) and Bank of an intermittent stream. There are no direct impacts proposed to these
resource areas.
As background for this appeal, Lot 2A is adjacent to a four-lot subdivision (DEP file # 1371419) that was approved by the Concord Natural Resources Commission (CNRC), appealed by
two abutters and approved by a SOC dated September 11, 2018. That approval was also appealed
and upheld in a final adjudicatory decision dated June 18, 2019 (OADR Docket No. WET-2018013). Lot 2A was included in the filing for the subdivision but was not part of the four-lot
subdivision approved by the CNRC. Lot 2A currently has a different owner than the four-lot
subdivision.
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On September 20, 2019, the CNRC issued an Order of Conditions (OOC) for DEP File #1371461 denying the project for lack of information. It was the opinion of the CNRC that you failed
to obtain or file for all permits that are obtainable at the time of the Notice of Intent filing
pursuant to 310 CMR 10.05(4)(e), specifically, amendment of the prior SOC (DEP File #1371419) to allow Lot 2A to be developed. The CNRC also cited lack of information for ground
water elevation, basement elevation and stormwater management.
You filed an appeal on October 3, 2019 based on your opinion that the owner of Lot 2A
currently seeking a SOC (DEP File #137-1461) cannot amend an OOC (DEP File #137-1419)
that was issued to a different applicant and owner. You also state that the ground water elevation
and basement elevation was provided to the CNRC prior to its decision and that a single-family
house is exempt from the Stormwater Standards.
A site visit was held by MassDEP on November 19, 2019 and was attended by you and your
consultants and members of the CNRC. The project site is a densely vegetated undeveloped area
occupying a portion of lot 2A. Topography at the site is gently sloping to the north where the
property is bordered by an intermittent stream and BVW. South of the project site is the
meadow restoration area approved in the SOC for DEP File #137-1419. A non-jurisdictional
isolated wetland is located just south of this area.
After considering the information submitted for this appeal, MassDEP determined that the
applicant is not required to file an amendment to the subdivision SOC (DEP File #137-1419) in
order to construct a single-family house on Lot 2A. Under the WPA (310 CMR 10.05 (4)(e)), an
applicant is only required to obtain or apply for all obtainable permits, variances, and approvals
required by local by-law with respect to the proposed activity. It is MassDEP's opinion that the
requirement by the CNRC for the applicant to amend a prior SOC under the WPA is not
applicable to this requirement.
MassDEP stipulated, however, that the applicant must prevent stormwater fi-om the development
of Lot 2A from flowing onto the paved portion of Keuka Road. In response, the applicant
submitted a revised plan dated February 6, 2020 to relocate the proposed driveway to avoid the
meadow restoration area and ensure that there will be no hydrologic change to the adjacent
subdivision. The proposed stormwater management practices (BMP) consist of a catch basin at
the end of the proposed driveway that discharges to a subsurface infiltration system and a sixinch asphalt berm to direct run-off to the catch basin preventing discharge to Keuka Road. At
the request of MassDEP, an Operations and Maintenance plan for the stormwater BMPs, dated
June 1,2020, was submitted by the applicant for use by the future homeowner.
Based on the record, information provided by the applicant, information gathered at the site visit
and consideration of all issues raised through the appeal, it is MassDEP's opinion that the project
as currently proposed and conditioned in the attached SOC is permittable and serves to protect
the interest of the Wetlands Protection Act and Regulations. Please be advised that the
MassDEP reserves the right, should there be further proceedings in this matter, to raise additional
issues and present further evidence as may be appropriate.

If you have any questions concerning this Superseding Order, please contact Gary Bogue at 978694-3372 or gary.bogue@mass.gov.

Sincerely,

Rachel Freed, Deputy Regional Director
Bureau of Water Resources, NERO

cc: Concord Natural Resources Conmiission, 141 Keyes Road, Concord, M A 01742
Goddard Consulting, 291 Main Street, Suite 8, Northborough, M A

